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Preliminary Report of the Audit Division on Biden for President, Inc. (LRA 742)

I.  INTRODUCTION

~ The Office of the General Counsel has reviewed the Preliminary Audit Report (“proposed
Report”)of the Audit Division on Biden for President, Inc. (“the Committee™) that you submitted
to this Office on December 9, 2008.! This memorandum addresses our comments on the

This audit pertains to Mr, Biden’s campaign for the Office of President in the primary election. This audit

does not pertain to Mr. Biden’s status as a Vice Presidential candidate in the general election.:
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proposed Report.> We concur with any portions of findings not specifically discussed in this
memorantum. In this memoraadum, we address issues pertaining to the Committee’s potential
receipt of excessive contrituttians (Finding 2). If you have any questions, please eontact
Margaret J. Forman or Allison T. Steinle, the attorneys assigned ta this audit.

. II.  RECEIPT OF CONTRIBUTIONS THAT EXCEED LIMITS (FINDING 2)
A. Proposed Report Should Specify Each Type of Excessive Contribution

In the proposed Report, the auditors state that the Committee has a projected dollar value
of unresolved excessive contributions in the amount of $120,938, which the auditors have
revised to $106,015.93. The preposed Repart, however, daes nat specify the exact breakdovwmn of
these unresolved excessive contributions. We racommend that the auditors include a breakdewn
of each typa of excessive contriaution that makes up the $106,015.93 sample. By prowviding a
breakdown and description of why these paper and online contributions fail to meet the
requirements for designations or attributions, the Commission will be able to understand and
analyze the precise type and amount of excessive contributions included in the sample.

The online contributions account for $6,104.39 of the $106,015.93 sample. The
remaining unresolved excessive centributions, totaling $99,911.54, resulted from contributions
not made online, either by check or credit card contributions. The breakdown is as follows:

Projectad §

Check — Attribution Issue $29,843.70

Other Credit Card - Attribution Issue $59,687.42

Other Credit Card — Designation Issue _ - $10,380.42

Online Credit Card — Designation Issue ) $6,104.39
Total . $106,015.93 -

We recommend that the auditors describe why the contributions not made online fail to
meet the requirements for designation or attributions, as the paper credit card forms and checks
include different information and therefore involve a different analysis than the online form. We
also include an analysis of why the online contributions fail to meet the requirements for
designations, and recommond that the anditors include a more thoraiigh analysis and description
of the online designation issue. ' '

B. Online Contributions Fail to Designhate the Election

The eover memorandum for the proposed Report concludes that the Committee’s onlize
contribution screen fails to meet the Commission’s designation requirements. We agree with this
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conclusion, and we recommend that the auditors raise this issue in their cover memorandum to
the Commission.

The Committee’s online system for accepting contributions states that it “may accept
contributions from an individual totaling up [to] $2,300.00 per election.” The online
solicitation, however, does not state that the individual may contribute $2,300 to the primary and
$2,300 to the general election. It requires the contributor to provide an electronic signature
authorizing the contribution when it is made.

We conclude that the online contribution screen fails to meet the requirements for the
designation of contributions, in that it fails to provide enough information to designate a
contribution greater than $2,300 to the general election, whem that contribntian is made phonta
the primary alection. Contributions designated in writing and signed by the coniributor fora
particular election are made with respect to the election so designated. 11 C.F.R. § 110.1(8)(2)(i)
and (4). Contributions made prior to the primary election are oonsidered to be designated to the
primary election unless the contributor designates otherwise. 11 C.F.R. § 110.1(b)(2)(ii). To
enable a contributor to “effectuate a designation,” a committee may also provide a preprinted

. form “that clearly states the election to which the contribution will be applied....” Explanation
and Justification for 11 C.F.R. § 110.1(b), 52 Fed. Reg. 760, 763 (Jan. 9, 1987). In the Craig
Romero for Congress, Inc. audit, the Commission concluded that contributor forms were
sufficient to determine the designation of contributions greater than $2,000 among the three
clections, pravided that the contributor returned the completed forms with their payment, and
where the contributor forms stated:

Individual contributians ate limited to $2,000 per individual per election cycle.
Lauisiana has three election cycles this year:
1. The primary election, which ends at the close of qualifying on August 6, 2004;
2. The general election on Tuesday, November 2, 2004; and,
3. The run-off election on Saturday, December 4, 2004.

+ This will allow an individual donor lo make a contribution of $6,000 befote August 6,
2004, designating $2,000 to each of the three election cycles.

Campaign Finance Fact Sheet, Craig Romero for Congress, Inc.; see Interim Audit Report on
Craig Romero for Congress, Inc. (Mar. 29, 2007).*

} The auditors’ copy of this online solicitation is missing some wording at one end of the page. The word

“to” is placetl in brackets because it appears to be the word used in this online:solicitation; hewever, most of this
- word is missing. The anditors have been seeking to abtain a complete copy of this online solicitation from the
Committee. The Committee claims that it looked for, but cannot find another copy.

! The Craig Romero for Congress committee is a primary respondent in an Enforcement Matter, AR 07-08,
referred after the Commission approved the finwl Andit Repart. On January 28, 2089, the Cutuntissien found reason
to believe that Craig Ramero for Congress and the treasurer violated sections 441b(a) (prohibited contriimtions) and
441a(f) (excessive contributions), ani approved conciliation prior to a finding of prabable cause ta believe.



Memorandum to Wanda J. Thomas
Preliminary Audit Report Legal Analysis
Biden for President (LRA 742)

Page 4 of 10

In our facts, the Committee’s electronic syStem for accepting contributions states that the
contributor mity make a contribution of up ta the maximum contributien allowed per eleetion,
but, onlike thc Romero forms, is no more specific. The image from the Commitiee’s website
states that the Cammittee “may accept contributions from an individual totaling up [to] .

. $2,300.00 per election.” See note 3, supra. The centributor screen provides oo opportunity for
" the contributor to designate a contribution for each election (primary and general), nor does it
state the total amount, $4,600, that can be contributed to both elections. Therefore, the
contributor screen supplied by the committee does not “clearly state[] the election to which the
contribution will be applied.” See Explanation and Justification for 11 C.F.R. § 110.1(b), 52
Fed. Reg. 760, 763 (Jan. 9, 1987). As aresult, we cannot discern whether the contributor
intended to contribute part of his or hor contributien to the general election, when that
contribution is made prior to the primary election. J/d. Tharefore, the amount of a contributor’s
.onlire contributian of greater than $2,300 made priar ta the primary eleetion would not be
propetly designated for the gencral election. Zd.; see 11 C.F.R. § 110.1(b)(2)(i) and (4)(i).

C. Untimely Resolved Excessive Contributions Should Include Additignal
Analysis and Conclusion

1. Presidential General to Senate Written Redesignations Are the
Functional Equivalent of Untimely Presumptive Redesignatons of
These Same Contributiens from the Presidential Primary to the
Presidential General Election

The Committee received undesignated contributiens prior to the primary election greater
than the primary election contribution limit and treated these contributions as redesignated to the
general election. After Mr. Biden withdrew from the Democratic nomination contest, thus
ensuring that he would not be a candidate in the Presidential general election, the Committee
then obtained written rcdes1gnat|ons from these contributors to redesigriate the contributions to
Mr. Biden’s 2008 Senate elections.” The Committee claims that it sent redesignation forms
and/or presuniptive redesignation notices to the contributors that would authorize the '
redesignations from the Presidential primary to the Presidential general election, but has not yet
been able te produce them for the auditors. The Committee was nble to produce redesighation
forms completed by the contributors authorizing the Cominittee to redesignate Presidential
general election contributions to the 2008 Senate primary elertion, or the 2008 Senate genetal
élection to the extent that the centrihution to the Senate primary eléction wauld resnlt in an
excessive contribution.

s In the proposed Report, the auditors state that ' ‘p[gsumpnxe redesngnauons apply only within thc same

election cycle.” Proposed Report at 10. Our facts involve a candidate who campaigned in overlapping ‘élections for
two offices: President and United States Senator. Therefore, rather than generally refer to an election cycle, we
recommend that the auditors more clearly articulate that the redesignation regulations provide that presumptive
redesignations may be made only bétween: that authorized commlttee s pnmaryand gcneral erectlons 11C. F R

" § 110 1(b)(5)(ii)(B) and (C)’
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The audltors conclude that the redesignation forms authonzmg the Committee to
‘redesignate Presidentinl general “election eantribatiane to the 2008 Senata electipn(s) are'an
'adequnte substitute for a presumyitive redesignation of the eantribntions from the Presidential
pnmary -election to tho Présidential general election. We agree with this conclusion, in that we.
view these redésignation forms authorizing redes1gnat10n of Preexdentx al general election
contributions to-the Senateelection(s) as the fiinctional equivalent of late presumptwe
redesignations of: these same contributioris from the Pres1dent1a1 pnmary to the Presidential
_ general election., We recqnunend .however, thit the auditors revise the proposed Report to
_ provide more mfomiatxon 1n support of their conclusmn consistent with our commients.

also recommend that the auditors raise the substantive’ redeSLgnatlon issue m their - cover
memorandum to'the Commlssmn '

The issue is whether the written redesignations signed by contributors authorizing the
' redeS| gnation of funds from the Committee’s Presidential general election to his Senate primary
electxon (or Senate general election, if there is an excess), are the functional equwalent of late
. presumptivé fedesignations of these same contributions from the Presidential pnmary to the
Presidential general election.®

In the 2008 election cycle, a contributor may contribute no more than $2,300 per election

to the autherizeli commniittee of a candidate for Federal office. See2 U.8.C. § 441a(a)(1)(A). A
contributer may designate in writing a contribution for a specific etection; however, if the
contributor fails to do se, the centribution is cansidered made with respect to the next election.
11 CFR. § 110.1(b)(2). Thus, a contribution made priar to the primary election, but not
designated by the contributor, is made in connection with the primary election. A committee
may request a written redesignation of an excessive contribution made with respect to or

" designated for one election to a diffetent election, so long ds the committee satisfies certain
requirements. 11 C.F.R. §§ 110.1(b)(3)(1), 110:1(b)(5). Alternatively, a committes may make a

- presurnptive redesignation, where a committee may treat all or part of an otherwise excessive
prinury election conttibution as ntade with respect to Lhe general election, so long as the

- commiiiee satisfies certain requirements, ineluding the submissian of a wridten notice m the
contributor that includes an option for the contributor to request a refund.
11 CF.R. § 110.1(b)(3)(ii)(B). The purpose of the redesignation requirements is to demonstrate
that it is the contributor’s intent to make the designation ar redesignation. See Explanation and
Justification for 11 C.F.R. § 110.1(b), 52 Fed. Reg. 760, 760-62 (Jan. 9, 1987) (stating that
designated contributions indicate contributor intent and the Commission considers redesignhated
contributions to be properly designated); Explanation and Justification for .
11 C.F.R. § 110.1(b)(5), 67 Fed. Reg. 69,928, 69,931 (Nov. 19, 2002) (stating that the rationale
for presumptive redesignations is that the committee may reasonably infer that a contributor of
an excessive primary contribution would probably not object to the redesignation of a portien of

6 We liave ro indication from the auditors that the Presidential general electiun campmgn ever made

expenditures from the excessive contributions that were redesignated from the Pres1dentxal primary election to the
Pre51dentml general election.
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that contribution to the general election). If the committee fails to retain written records of the
redesignation or reattributien, including contributor notices, the redesignation “shall not oe
effeative, and the original designation or attribution shall control.” 11-C.F.R. § 110.1(1)(5).

In our facts, the Committee has been unable to produce copies of written redesignations
from the contributors or presumptive redesignation notices sent by the Committee to the
contributors for contributions redesignated by the Committee from the Presidential primary to
the Presidential general election. We have redesignation forms signed by these same
contributors, stating that they authorize their Presidential general election contributions to be
retlesignated to the Senate primary election, or Senate general election to the extent that the
Senate prinrary contributien would be excessive: See Redesignation Form.

The Committee rlaims that it retained, but cannot locate, dbhcumentation supporting the
redesignations of contributions from the Presidential primary election to the Presidential general
election. The Committee, in its response to the exit conference, states that it routinely tracks
excessive contributions and sends out redesignation letters, however, “[a] camplete set” of such
records are missing. The Committee states that it has been attempting to contact contributors to
retrieve copies of any redesignation letters retained by the contributors, but has not received any
copies at this tinre. See Correspondence from Oldaker, Biden & Belair, LLP to Paula Nurthern,
Lead Auditor, Audit Division, Federal Election Commission (Sept. 26, 2008). The Committee
also asserts that the individual with primary responsibility for sending compliance letters to
contributars specifically reeatled sending ont the presumptivo redesignation notices; however,
she was very ill at the time and is now deceased. Therefore, the Conmnittee asserts that it was
unable to obtain an affidavit fram her. Jd. Furthermare, the Camnottee asserts that contributor
letters authorizing redesignations from the Presidential general election to the Senate election(s)
“reflects an understanding, both by the contributor and the Corhmittee, that the excessive portion
of the contributor’s contribution previously had been properly resolved.” Id.

We begin this andlysis by examining the redesignations from the Presidential primary
election to the Presidential gcneral election. The Comniiftee has failed to produce written
records of these redesignations.” According to the auditors, up to $639;000 in these
contributions may have been excessive as to the Presidential primary election.® The Committee
asserts that the written redesighations frem the Presidentinl general election to the Senate
election(s) “expresses the donative intent of the contrihutor.” See Ccrrespomience from Oldaker,
Biden & Belair, LLP to Paula Nurthern, L.ead Auditor, Audit Division, Federal Election
Commission (Sept. 26, 2008).

! Should the Committee produae the radesignation records duririg the audit as required pursuatt to the

Commission’s regulations, the auditors may consider the documentation in lieu of our conclusion.
s The $639,000 amount represents the amount that the ‘Committee moved to the Biden Senate committee.
According to the auditors, because the excessive contributions were based on a sampling, they cannot determine
with certainty that all $639,000 of the contributions moved to the Senate committee were excessive contributions
from the primary election. Some coutributors may have nriginally designated their contributions to the Prasidential
general election.
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- There is no basis on which the auditors may conclude, consistent with the Commission’s
regulations, that thett was sotne earlier, tiniely redesignation of the contrihatiens in question
from the Presidential primary election te the Presidential general election. If a palitical
committee does not retam the written evidence of a redesignation in writing or a presumptive
redesignation notice, “the redsignation or reattribution shall not be effective, and the original
designation shall control.” 11 C.F.R. § 110.1(I)(5). Accordingly, the original contributions must
be considered to be excessive Presidential primary election contributions at least up until the
point at which the contributors received the notices asking them to redesngnate Presidential
genteral election contributions to the Senate campaign.

On the other bend, we cemnclude that the redesignation forms signed by the contributors,
authorizing the redesignation of their Presidential general election contributions to the Senate
election(s) may also serve as the functional equivalent of untimely presumptive redesignations
from the Presidential primary to the Presidential general election.

This conclusion is consistent with the notice provision of presumptive redesignations. A
presumptive redesignation does not require a written authorization from the contributor. Rather,
the Committee may send a notice to the contributor of the redesignation and inform the
contributor of his or her option to request that the coatribution be refunded. .

11 C.FR. § 110.1(b)(5)(ii)}(B). To be timely, the presumjptive notice must be sent within 60 days
of the date that the Committoe receivad the contribution. 11 C.F.R. § 110.1(b)(5)(ii)(B)(6). The
rationale foe preswinptive redesignatians is based on the presumption that “the contributor
intended to contribute any excessive amount to that candidate’s general election, without
obtaining written permission fram the contributor to traat the excess as a general election
contribution.” 67 Fed. Reg. at 69,930. In our facts, the contributor has explicitly autharized,
with his or her signature, the Committee to redesignate a Presidential general election
contribution (originally part of an otherwise excessive Presidential primary election contribution)
to the Senate primary or general election. We conelude that the signed contributor forrtis
authorizing the redesignation of Presidential general election contributions to the Senate
election(s) also serve to put the contributor on notice that the Committee has also presumed that
the portion of the otherwise excessive Presidential primury eiectiun enntribution was previounsly
redesignated to the Presidentiat gemeral etretion, thongh it is new redesignated for tee Senate
electien(s). The eontrikutions te the Présidential primary election, however, were excessive until
the Presidential general to Senate redesignation fotms were sent. Given that these redesignation
forms, serving as the functional equivalent of the presumptive redesignation notices, were sent
much later than 60 days after the excessive Presidential primary contributions, they are untimely
* as to the redesignations from the Presidential primary to the Presidential general election. |

11 C.F.R. § 110.1(b)(5)(ii)(B)(6). We recommend that the auditors revise the proposed Report
to provnde mare mformatwn in support of thelr eonclusion and consistent with the above

anatyms

We contamplated whether the auditors could conceivably infer that the writton 1edeslguutxons teﬂect the
contributors’ intent to redesignate their Presidential primary electicn centribulions directly to the Senaie election,
rather than from the Presidential general election to the Senate election. The auditors, however, would then have to
consider these redesignations untimely, because the contributors provided the written redesignations significantly
longer than 60 days after the dates the Committee received the contributions. See 11 C.F.R. § 110.1(b)(5)(ii)(A)(2).
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The Commission has permitted comimittees to resolve problems pertaining to otherwise
excessive primary contributions, at least for purposes of the awdits, by sending untimely
presumptive notification letters to the contribittors.'? ‘See, e.g., Audits for Kerry Edwards 2004,
Clark for President, Martinez for Senate, and Craig Romero for Congress. These were all 2004
cycle audits, and some of them pertained to publically funded 2004 presidentia! campaigns,

. while others were audits authorized pursuant to 2 U.S.C. § 438(b). In our facts, if we permit the
redesignation notices signed by the contributors authotizing the redesignation of their
Presidential general election contributions to the Senate election(s) also to serve as the functional
equivalent of untimely presumptive redesignation notices from the Presidential primary election
to the Presidenttial general election, the Committee does not necd to send out further presumptive
retiesignation notices.

we recommend that
ntive redesignation issue in their cover mémorandum o the :
Commission. ' : "

2. Refunds and Redlesignstions from the Presidential General Election to
the Senate Election Were Tintely

We address two additional issues regarding the timeliness of the writlen redesignatians
from the Presidential general electian to the Serate election(s), as well as any other refunds or
redesignations of contributions originally designated for the Presidential general election. The
auditors note in their cover memorandum to the proposed Report that “although letters
requesting redesignation to the candidate’s Senate campaign were obtained timely, the’
subsequent transfer of contributions to the candidate’s Senate campaign did not appear initially
to have been done timely.” However, the anditors note that they have tolled the Cormittee’s 60
day period for issuing refunds and obtaining redesignations from the Presidential general election
to the Senate eleotion 1mtil September 8, 2008, consistent with Advisory Opinion 2008-04
(Dodil). Censequently, the auditers treated refunds and rerlesignations from the Presidential
general election to the Senate election as timely, and therefors did not include these issutes in the
proposed Repart. While we agree that the refunds and redesignations from the Presidential
general election to the Senate election should be treated as timely, we arrive at that conclusion

- through a somewhat different analysis.

_ We believe that there is no legal authority that requires a committee to move redesignated
funds from one campaign to another within the 60 -day period. Comsmnission regulations only
require that a committee receive the redesignation letters from contributors within that

10 The Commission has considered similar redesignation issues in Audit matters that have been referred to the

Office of the General Counsel’s Enforcement Division for consideration. The Commission has ciesed same of these
matters after conciliation, including MUR 5959 (Martinez for Senate), MUR 5962 (Istook for-Congress), MUR 5960
(Gephardt for President), and MUR 5961 (DeMint for Congtess).
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timeframe. There is nothing in 11 C.F.R. §§ 102.9(e) or 110. l(b) nor in Adv1sory Opinion
2007-03 {Ohama) ex Advisory Opinion 2008-04 (Dodd), that suggests a Presiteniial conmiitee
must move fonds to the Senate comrmittee within a certain amount of time. Rather, 11 C.F.R.

§ 110.1(b)(5)(ii)(A)(2) stites that a contribution is considered ta be properly redesignated sbr
.another election when “within sixty days from the treasurer’s receipt of the contribution, the
contributor provides the treasurer with a written redesignation of the contribution for another
election, which is signed by the contributor.” We recognize that where contributors have
redesignated contributions between two different candidacies rather than just between the
primary and general elections, there are additional practical concems involving the timely
movement of funds. Specifically, redesignated funds altimately must be moved to anether
committee in order to practics!ly effectuate Lhe redesignation. Here, however, we beliove these
concerns are nunimal, since the Conumittee did, int fact, mave the fands to the Senate eommitiee
within a rcasouable amonnt of time, albeit not within the 60 day period required under 11 C.F.R.

§ 110.1(b)(S)Gi)(A)(2).

To the extent that-any réfunds or redesignations remain untimely given the above, we
agree with the auditors that they should toll the Committee’s 60 day period until September 8,
2008, consistent with Advisory Opinion 2008-04 (Dodd). The basic principle underlying
advisory opinions is that they may be relied upon by “any person involved in the speciflc
transaction or aetivity with respect te which such advisory opinion is rendered, and . . . which is
indistinguishable in all its material aspeals from the transaction ar activity with respect to which
advisory opimson is rendered.” 11 C.F.R. § 1i12.5(a). While Commmiasion regulations suggest
that a persen may only rely upoen an existing advisory opinion in erder to avoid sanetions from
the Comimission, see 11 C.F.R. § 112.5(b), and Advisory Opinion 2008-04 had not yet been
issued at the time the Committee acted, the Committee’s facts and circumstances were materially
indistinguishable from those of Senator Dodd’s committee. Accordingly, we believe it would be
fundamentally unfair to give oné committee significantly rore time to resolve excessive
contributions than another simply because it filed an advisory opinion request.

. In Advisory Opinion 2008-04, the Commissioners looked to either the existence of a .
novel legal question or the lack of a quorum of Comunissioners as the basis for tdiling the 60 day
period, see' Advisory Opmion 2008-04 at n.3, aad here the Camnirittee was faued with both the
same novel legal question and a lack of quorum of Comrmissioners. Mr. Biden withdrew from
the Presidential primary race on January 3, 2008, the same day as Senator Dodd. The Committee
sent out the requests for redesignations in question in February, the same month as Senator

"Dodd’s committee. And the Committee obtained the late redesignations and made the late
refunds in mid-March, after its 60 day period had run, which is precisely the legal scenario
Senator Dodd’s committee presented in its advisory opinion request.

We suggest the dlldltOTS incarporate the above analysis in Finding 2 and specify the
prectSe typé and amount of contributions that the anditors have tolled in the proposed Report. As
a general rule, the Com:nission is not required tq tall any staiutory or regulatery ivadiines baserl
on the existence of an unresolved legal question, even when an advieory opirion seeking
guidance on that specific question is-pending. See Advisory Opinion 2008-04 (Dodd). Because
such tolling would be samething done entirely-at the Cammission’s discretion rather than a
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legally required mandate we believe thie auditors should include a detailed analysis ard
breakdown of the contributions affected by the tolling in order for the Commissieners tis better
untlerstand and analyze thie‘precise type and amount of late redesignations addressed in the audit.



